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day at sea!

At the end of July we invited around
10 of our clients for a day in the
Solent aboard

a Janneau 54.

Luckily for us the weather was fine

and a bit breezy which added to

| the enjoyment and everyone had a
memorable time taking turns at the
i helm and on the winches. Some of
| the “crew” had not sailed before

and might have been a little
apprehensive but for Ben, our skipper for the day, who took charge
and calmed any nerves. We also had the opportunity to ride a very
powerful RIB which entirely satisfied those needing an adrenalin rush.
After lunch in Yarmouth, the day finished with a bracing sail back to the
mainland and a well deserved dinner at the Lymington Yacht Haven.
Inset is a picture of Lucy Folley enjoying her turn at the helm.
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celebrity gala dinner

Earlier this year we attended the Celebrity Chef Gala Dinner at the
Jumeirah Carlton Tower in aid of a charity called The Children's Liver
Disease Foundation (CLDF). This black tie event was attended by over
350 guests which included 35 of the UK's top chefs.

With our own guests, we enjoyed a champagne reception and an
exceptional four course dinner with each course cooked by four
celebrity chefs - James Martin, presenter of BBC's 'Saturday Kitchen',
Richard Corrigan, Paul Gayler and Michael Caines both participants on
the BBC's 'Great British Menu' series.

At the end of the evening, there was an auction which included the
opportunity to bid for 'money can't buy' items including prizes such as
tea at The Ritz with Joanna Lumley.

It is the second time we have supported this event and were very
pleased that CLDF (www.childliverdisease.org) raised an exceptional
fundraising total of £107,000 and that our own guests enjoyed the
evening.

Race for Life

| SFECTEEINE VUL BT CARGEr [l \ Staff from Wortley Byers and

. friends braved soaring

il temperatures for the largest

& female-only charity event on
Sunday 10 June 2007.
Fourteen runners donned their

trainers for the Race for Life in

support of Cancer Research UK.

Among the 5,500 ladies running the 5km route at Basildon’s Gloucester
Park were (pictured standing left-right) Celine Mollinary, Zoé Phillips,
Vicky Barnard, Sue Dowman, Dawn Quinn, Emma Byczkowski, Laura
Russell, Eunice Cox, (pictured kneeling) Melina Hatzikamayannis, Theresa
Hatzikamayannis, Lucy Folley, Jane Winfield, Angela Thompson and
(lving down having a rest!) Sarah Dowie.

Between them they raised an impressive £992 in kind donations from
colleagues, friends and family for Cancer Research UK. Everyone had a
fantastic day and are all looking forward to the next charity run!

Mid-Essex Business Awards

Given its robust presence in the
local business community, the firm
is delighted to be not only the
overall sponsor of the

Mid-Essex Business Awards 2007
but also the sponsor of the
Community category.

The judges for the firm, Jane Winfield, Commercial Property Partner and
Sue Dowman, Corporate Commercial, IT and IP Associate visited 10

finalist businesses in order to choose winners for the category.

Those lucky winners were awarded prizes at a glitzy awards ceremony
held at Towerlands in Braintree on 21 September.

Pictured Sue Dowman and Jane Winfield



data protection

The Information Commissioner has found that Orange Personal
Communications Services has not processed personal data properly.
New members of staff were allowed to share usernames and
passwords when accessing the company IT system. In a separate case,
it also found that Littlewoods Home Shopping had breached the Act
in a case where a customer could not stop the company using her

data for direct marketing even after she informed them.

The July Annual Report of the Information Commissioner descrioes

many recent breaches of the law by businesses.

We advise a wide range of clients on their obligations under the Data
Protection Act 1998 and related regulations. At present the IC is

consulting on a new code to replace the current Code of Practice on

fee for unlicensed software

The Business Software
Alliance (BSA) has agreed a
£250,000 deal with a
company for use of unli-

censed Microsoft, Adobe
and Autodesk software on
| hundreds of computers.

The company is in the infra-
structure and public services
sector.

This case highlights the importance of ensuring that all software used
within a business is properly licensed. It is wise to do regular audits and
ensure all licences and certificates are kept in one place.

Under the Copyright, Designs and Patents Act 1988, use of software
without permission is an infringement of copyright. Even where a user
buys the product from a dealer who has made illegal copies, the user
still must buy the legitimate product and cease to use the unwittingly
used infringing product, just as if a consumer buys a car from the thief
they do not obtain good title and legal ownership to the car.

Many local businesses have terms and conditions of sale or purchase
when they sell or buy goods. This is very useful protection.

The Government has revised its guidance on when terms are valid and
when they might be ‘unfair’. The Office of Fair Trading guidance on
what is an unfair term in a consumer contract is very helpful in practice
for those who supply goods or services to consumers. This is a very
interesting document as the OFT sets out which terms it regards as
unfair and which it does not. We are often asked to draft contract
terms for clients and it is surprising how some companies have no
written terms of business at all.

We can draft standard terms of sale or purchase and advise you on
how to ensure your terms stick. Some of our clients also have internet
websites and need terms and conditions for those too.

CCTV under the 1998 Act. All those who use CCTV at work need to
comply with the current code until the new one is in place. It requires
signs to be placed (amongst other requirements) so that people who

are being filmed are aware of the filming.

In a related development, the European Court of justice held that the
EU acted unlawfully in allowing private personal data about EU
passengers travelling to the US to be passed to the US authorities
without their permission. Therefore a new solution had to be found.
The EU has now come up with a new passenger name records (PNR)
arrangement.

If you gather customers’ data and do mailings to them you should
ensure you comply fully with the data protection rules. We can advise
you on the law in this field and draft documents for you, such as
employee email and internet policy documents, for use with staff.

Software licensing is usually also only granted to one limited company
not all companies within a group. It is worth - when negotiating
licences as a buyer/licensee - improving the standard contracts offered,
perhaps taking legal advice on these documents and consider including
clauses on licensing such as the followins:

o rights to use the software within a group of companies

o rights to pass the software to a buyer of the assets of the
business

) rights to enable not just employees but also agents and

contracts and self employed consultants to use the software
on your behalf

() rights to move the software to another location or use it on
different hardware

() a clear definition of any restricted number of uses of the
software including clarity over what is meant by ‘concurrent
users’

(] rights to allow third parties to maintain or support the
software.

Contact us if you want advice on a software licence agreement. Too
many licensees simply accept the standard terms they are offered.

As the law changes fairly frequently in this field it is wise to take legal
advice.

Sometimes a term which appears very helpful saying there is no liability
on the part of a supplier is invalid as the law ensures that unreasonable
or unfair terms in some contracts are invalid. This is why it is sensible to
take legal advice to ensure the terms limit and exclude liability as much
as possible to protect your position but do not go too far in excluding
so much liability the entire clause is void.

Also anyone who employs salesmen to sell their goods or services
needs to prepare for new laws due in December which will prohibit
31 listed trading practices used to put pressure on customers and
make other ‘unfair trading’ practices subject to challenge. Please call us
for further information.



Most local clients know they cannot reach agreements with
competitors about the prices they will charge to customers. This is a
serious breach of the Competition Act 1998 and could land them in
jail. However, not all are aware that acting alone they could also breach
the competition rules if they are in a local ‘dominant market position’.
In May, the Office of Fair Trading provisionally found that the
council-owned Cardiiff Bus Company engaged in predatory behaviour

designed to eliminate a competitor.

The company deliberately made a loss after another bus company,
QTravel plc, entered the market. Cardiff Bus is accused of providing a
new ‘no-frills’ bus service which operated below cost and was

withdrawn once 2Travel left the market.

The OFT found that the Cardiff Bus Company, which carries an
estimated 80,000 people each weekday in Cardiff, used its dominant

In another case this year, the OFT announced it was carrying out a
number of on-site searches as part of a criminal investigation into
suspected cartel conduct in relation to the market for marine hoses
used to transfer oil. Searches were carried out at two addresses in the
UK, one of which was a home address. This is the first time that the
OFT has carried out a search at a home address as part of a cartel
investigation.

The allegations under investigation relate to a possiole worldwide
conspiracy between executives of a number of companies to rig bids,
fix prices and allocate markets in the supply of marine hoses.

Marine hoses are typically used by customers in the oil and defence
industries to transport oil between tankers and storage facilities.

The suspected cartel may have affected contracts worth hundreds of
millions of pounds. The OFT's criminal investigation has been
coordinated with investigations by the US Department of Justice and
the European Commission. The OFT's investigation is being carried out
under the Enterprise Act.

position to run its ‘no frills’ services with revenues so far below costs

that it was impossible for its competitor to remain in the market.

smoking ban

The new ‘no smoking’ ban has been in force
since Tst July 2007.

It is now against the law to smoke in enclosed
or virtually enclosed public places and work-
places including vehicles.

If you are concerned about conduct of another company, or indeed

that of your own business, call us for advice on competition law.

We have been advising local businesses on
the new law. They need to make sure that:

they have all the required no smoking signs
in place;

staff, customers, members or visitors are
aware that the premises and vehicles are
legally required to be smoke free; and

all existing smoking rooms have been
closed or removed.
Some local councils have also considered
banning smoking in public parks too.

Premises are ‘enclosed’ if they have a ceiling
or roof and are wholly enclosed either on a
permanent or temporary basis (except doors,
windows or passageways). Premises will be
considered substantially enclosed if they have
a ceiling or roof, but have an opening in the
walls, which is less than half the total area of
the walls. The area of the opening does not
include doors, windows or other fittings that

revised OFT consultation in mergers

Many of our local clients buy or sell businesses. Sometimes they own a
limited company and sell its shares and assets and in other cases they

trade in partnership or as a sole trader and are selling assets to the

buyer.

In June, the Office of Fair Tradling issued a consultation in revised
guidance in merger cases. Some mergers, particularly in narrow local

open or shut. A smoking shelter that has a
roof, back and two sides will be substantially
enclosed.

If & company decides to provide an unen-
closed smoking shelter it must check with the
local authority as there may be planning per-
mission required, licensing, building control
and noise issues to consider.

Private clubs and company cars are also
subject to the ban. Those using their home for
work purposes will also be subject, in those
places where clients/customers go, to also
abide by the rules and to put up ‘No
Smoking’ signs. On the spot fines of £150 can
be imposed as well as other penalties.

If you want legal advice on these new rules or
any other health and safety issue relating to
your business call us.

The exception allows the OFT to decide not to refer where the markets
involved are not of sufficient importance to justify a reference.

Existing guidance suggests that the OFT may consider a merger in a

market worth as little as £400,000 per year to be of sufficient

markets where the parties’ market shares are over 25%, may need to

be cleared by the OFT.

Under the Enterprise Act 2002, the OFT has a duty to refer certain

mergers to the Competition Commission.

importance to justify a reference to the Competition Commission.
The revised guidance will raise this level.

We provide advice and guidance on business sales and purchases

and can ensure you are properly protected legally in all contractual

documents relating to the sale or purchase.



One of the most common areas of dispute for those
commissioning computer software programmes is when clients
and their programmers fall out over who owns the rights in
software.

Most readers will know that under the Copyright, Designs and Patents
Act 1988 the author owns the rights unless they are an employee
producing works in the course of their employment. In that case the
employer will own the rights. If the individual is self employed, the
default position is that they retain ownership and the customer/client
obtains merely a licence to use the rights. However, all that can be
reversed by agreement so most standard buyers’ consultancy
agreements provide that rights in the works will be owned by the
buyer.

In a recent case, a company was ordered by the courts to pay
royalties for systems which had been developed. The development
was agreed without there being any proper written agreement in
place so it was left to the courts to determine if money was paid to
the software developer.

Stephen Landamore, the programmer who wrote the software, had
sued Laurence Wrenn who had commissioned the work. The court
ordered Mr Wrenn to pay Mr Landamore £45,000 in royalty

payments. The High Court held that there was an implied licence for
Wrenn to use Landamore's material.

The two men formed a company in which they each held 50% of the
shares. However, they still had to agree who owned the rights to the
software that was created before the company was formed.

Wrenn argued that his hiring of Landamore should have implied an
assignment of the copyright in the works from him to Wrenn.
Landamore said that only a non-exclusive licence should have been
implied, though his lawyers later accepted that it should be an
exclusive licence.

There was also a dispute about what was to be paid.

The programmer said he was promised royalties for every unit sold.
Wrenn said he promised a results-based payment but said that he
was "uncomfortable" with the word royalty. The judge preferred the
programmer’s evidence and thought Wrenn was “a short tempered
person, very dismissive of anyone who did not say or do as he
wished". He awarded the royalties that Landamore claimed of
£45,324.94, plus interest.

Call us for any information on copyright ownership issues and for
contracts which deal with these issues.

Wortley Byers recycling of electrical waste
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" Electronic
Equipment (WEEE) Directive. This imposes new
requirements for disposal of electrical waste.

The WEEE directive covers a wide range of prod-

@ Large household appliances: fridges, freezers,

force the EU
Waste

products are exempt

@ Monitoring and control devices: smoke alarms,
thermostats etc

@ Automated devices: this classification covers all
appliances that automatically deliver products, e.g.
drinks, food, money etc.

Businesses which sell these items can either give
consumers the right to return the goods to the
shop when they are going to be thrown away in
replacement for a new item, or they can opt to
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microwave ovens, washing machines

@ Small household appliances: vacuum cleaners,
toasters, coffee machines, electric toothbrushes
@ T and telecommunications equipment: PCs,
laptops, monitors, keyboards, printers, cordless
phones

@ Consumer equipment: radios, TVs, DVD players,
video recorders

@ Llighting equipment: low-energy Compact
Fluorescent Lamps (CFLs) are classified as WEEE
@ Electric tools: all tools such as drills, saws,
sewing machines. Only large, stationary industrial
tools are exempt

fund centralised recycling.

There are at least 36 different ‘producer
compliance schemes’ manufacturers and importers
can join. The schemes arrange collection, delivery
and disposal of affected waste without further
charge to the customer. The average cost of each
device subject to the regime is estimated to be
less than £71 per item sold.

Many of our clients are affected by the new rules
and indeed, began preparations for the new
regime before the 1st July implementation date.

This newsletter has been prepared for general interest and it is inportant to obtain professional advice on specific issues.
V& believe the information contained init to be correct at tine of print. Wile al| possible care is taken in the preparation
of this nevsletter, no responsibility for |oss occasioned by any person acting or refraining fromacting as a resut of the

naterial contained herein can be accepted by the firm the authors or the publishers.



